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IN THE SUPREME COURT OF THE STATE OF IDAHO

STATE OF IDAHO,
Plaintiff-Respondent,
v.
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Nos. 44809, 44810, & 44811
Kootenai County Case Nos.
CR-2015-386, CR-2016-16265,
& CR-2016-20904

RESPONDENT'S BRIEF

Issue
Has Cole failed to establish that the district court abused its discretion when,
upon revoking his probation and executing his underlying sentence in case number
44809, and imposing his sentences in case numbers 44810 and 44811, it declined to
retain jurisdiction?

Cole Has Failed To Establish That The District Court Abused Its Sentencing Discretion
On December 24, 2014, Cole became angry with his live-in girlfriend, Brianna,
when she found letters he had written and addressed to another female. (R., pp.15-16.)
Cole began “calling Brianna vulgar names” and “smacked her on the right side of her
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face in a left open hand slapping motion” while their one-year-old child was “awake on a
bed not more than 10 feet” away. (R., pp.15-16.) Cole then left the apartment for a
short period of time, during which his mother “came down[stairs]” and attempted to “talk
Brianna out of calling the police.” (R., p.16.) Cole returned to the residence to collect
his belongings and “‘head-butted’ [Brianna] on the left side of her forehead in a forward
thrusting motion.” (R., p.16.) Brianna “quickly called law enforcement” and, when she
hung up the phone, Cole grabbed it and left the residence with his mother. (R., p.16.)
The state charged Cole with two counts of domestic battery in the presence of a
child, with an enhancement for having two prior domestic violence convictions within 15
years, in case number 44809. (R., pp.40-41.) Pursuant to a plea agreement, Cole pled
guilty to one count of domestic battery in the presence of a child and admitted to the
enhancement, and the state dismissed the remaining count and agreed to recommend
the retained jurisdiction program. (R., pp.75-78.) The district court imposed a unified
sentence of seven years, with three years fixed, and retained jurisdiction. (R., pp.8991.) Following the period of retained jurisdiction, on April 20, 2016, the district court
suspended Cole’s sentence and placed him on supervised probation for three years,
advising him that his “next step could be prison” and the court was “not likely to be
inclined to tolerate serious probation violations.” (R., pp.99, 101-07.)
Approximately four months later, Cole got into an argument with his live-in
girlfriend, Nichole, “over his behavior with” their two children. (R., pp.173-74.) Nichole
“would not be quiet like he was telling her to, so [Cole] got behind Nichole and put his
arm around her neck.” (R., p.174.) Cole then “proceeded to choke her until she was
unconscious, and he left her lying there in the walkway between the couch and wall.”
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(R., p.174.) After Nichole regained consciousness, Cole “got up and punched her twice.
Once in the left side of her mouth causing bleeding and swelling of the lower lip. The
second punch was to the left side of her left eye.” (R., p.174.) Nichole’s mother, Sandy,
and her mother’s boyfriend, Randy, subsequently returned home and, when Sandy saw
that Nichole’s mouth was swollen and bleeding, she “started yelling at” Cole.

(R.,

p.174.) Cole “tried to hit Sandy,” at which time Randy stepped in and pushed Cole out
of the house. (R., p.174.) Cole initially “wrestled” with Randy, but fled when Sandy
called the police. (R., p.174.) When officers arrived, Nichole was hesitant to speak with
them “because [Cole] is her kid’s [sic] father and she also feared what [Cole] would do if
he thought she was a ‘rat.’ She stated that [Cole] said something to the affect [sic] that
if he can[’]t be with his kids, he’d make it so that she wouldn’t be either.” (R., p.174.)
The state charged Cole with attempted strangulation, domestic violence with
traumatic injury, and assault in case number 44810. (R., pp.238-39.) Cole’s probation
officer filed a report of violation in case number 44809, alleging that Cole had violated
his probation by committing the new crimes in case number 44810 and by consuming
alcohol. (R., pp.117-19.)
While case numbers 44809 and 44810 were pending, Cole repeatedly violated
the no contact order with Nichole by calling her from the jail using another inmate’s
account and having another inmate call her to pass information and instructions to her.
(R., pp.325-27.) During his phone conversations with Nichole, Cole instructed Nichole
“not to speak to anyone about what happened especially the prosecutor,” stated that the
“‘consequences on this are way worse now this needs to get dropped,’” told her that she
needed to “‘get this thing dealt with’” and “‘negate everything,’” and encouraged her to
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lie, with suggestions such as “something got mixed up because she fell and got hurt and
that’s likely all that happened” or “[s]ay you were drinking – you were getting coached.
… I didn’t do anything I was leaving.” (R., pp.325-27.) The state charged Cole with
three counts of intimidating a witness and three counts of felony violation of a no contact
order (two prior convictions for violation of a no contact order within five years) in case
number 44811. (R., pp.341-44.)
Pursuant to a plea agreement encompassing all three cases, Cole pled guilty to
one count of intimidating a witness and one count of felony violation of a no contact
order (third in five years) in case number 44811, one count of domestic battery with
traumatic injury in case number 44810, and admitted the probation violation allegations
in case number 44809.

(R., pp.138-39, 268-70, 345-47.)

In exchange, the state

dismissed the remaining charges in case numbers 44810 and 44811. (R., pp.138-39,
268-70, 345-47.) At the joint sentencing and disposition hearing for the three cases, the
district court revoked Cole’s probation and executed his underlying sentence in case
number 44809 and imposed concurrent unified sentences of 10 years, with five years
fixed, for domestic violence with traumatic injury in case number 44810, and five years,
with three years fixed, for intimidating a witness and felony violation of a no contact
order in case number 44811. (R., pp.144-45, 279-281, 350-52.)
Cole filed a notice of appeal in each case, timely from the district court’s order
revoking probation in case number 44809 and from judgments of conviction in case
numbers 44810 and 44811. (R., pp.146-49, 287-90, 360-63.) He also filed timely Rule
35 motions for reduction of his sentences, which the district court granted by reducing
his sentence in case number 44810 from 10 years, with five years fixed, to only seven
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years, with three years fixed – resulting in an aggregate unified sentence of seven
years, with three years fixed. (R., pp.142-43, 159, 282-83, 311-13, 353-54, 372.)
Cole asserts that the district court abused its discretion when it declined to retain
jurisdiction upon imposing his sentences in case numbers 44810 and 44811 and
revoking his probation in case number 44809, in light of his continued use of alcohol to
deal with stress and his mental health issues, his continued desire to participate in the
Good Samaritan program, and because he is again taking medication for his mental
health issues. (Appellant’s brief, pp.5-7.) Cole has failed to establish an abuse of
discretion.
Sentencing decisions are reviewed for an abuse of discretion. State v. Moore,
131 Idaho 814, 823, 965 P.2d 174, 183 (1998) (citing State v. Wersland, 125 Idaho 499,
873 P.2d 144 (1994). A sentence is reasonable if it appears necessary to accomplish
the primary objective of protecting society and to achieve any or all of the related goals
of deterrence, rehabilitation, or retribution. State v. McIntosh, 160 Idaho 1, 8, 368 P.3d
621, 628 (2016) (citations omitted). The district court has the discretion to weigh those
objectives and give them differing weights when deciding upon the sentence. Id. at 9,
368 P.3d at 629; Moore, 131 Idaho at 825, 965 P.2d at 185 (court did not abuse its
discretion in concluding that the objectives of punishment, deterrence and protection of
society outweighed the need for rehabilitation). “In deference to the trial judge, this
Court will not substitute its view of a reasonable sentence where reasonable minds
might differ.” McIntosh, 160 Idaho at 8, 368 P.3d at 628 (quoting State v. Stevens, 146
Idaho 139, 148-49, 191 P.3d 217, 226-27 (2008)).
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The decision whether to retain jurisdiction is a matter within the sound discretion
of the district court and will not be overturned on appeal absent an abuse of that
discretion. State v. Lee, 117 Idaho 203, 205-06, 786 P.2d 594, 596-97 (Ct. App. 1990).
The primary purpose of a district court retaining jurisdiction is to enable the court to
obtain additional information regarding whether the defendant has sufficient
rehabilitative potential and is suitable for probation. State v. Jones, 141 Idaho 673, 677,
115 P.3d 764, 768 (Ct. App. 2005).

Probation is the ultimate goal of retained

jurisdiction. Id. There can be no abuse of discretion if the district court has sufficient
evidence before it to conclude that the defendant is not a suitable candidate for
probation. Id.
Cole’s incarceration is justified by his criminal record alone. He has a history of
victimizing others and of completely disregarding court orders and the terms of
probation. As a juvenile, Cole was adjudicated for lewd conduct with a child under 16;
he violated his probation in that case and, at some point he “was committed” for 28
months, spending “a year at Anchor House and a year at [a] treatment center in
Lewiston.” (PSI, pp.11, 52. 1) In August 2011, at age 19, Cole committed (and was later
convicted of) minor in possession of alcohol. (PSI, pp.9, 11.) In September 2011, he
was charged with attempted strangulation, domestic battery, minor in possession of
alcohol, and “fail to register or fail to supervise juvenile”; he was later convicted of the
domestic battery, was placed on probation, and subsequently violated his probation.
(PSI, p.11.) Cole was charged with (and later convicted of) violation of a no contact
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PSI page numbers correspond with the page numbers of the electronic file “Cole
Sealed 3.pdf.”
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order in October 2011 and again in December 2011; he was also placed on probation
in those two cases and later violated his probation in both cases. (PSI, p.12.) He
completed outpatient substance abuse treatment in 2011 and domestic violence
treatment in 2012; nevertheless, in 2013, he was charged with domestic battery with
traumatic injury. (PSI, pp.12, 30, 52.) Cole was subsequently convicted of a reduced
charge of domestic assault, after which he again twice violated his no contact order,
racking up his third and fourth convictions for violation of a no contact order. (PSI,
pp.12-13.) He committed the first of the instant offenses – domestic battery in the
presence of a child (case number 44809) – in December 2014, at age 22, while he was
still on probation for his previous domestic assault conviction. (PSI, pp.12-13.)
Cole continued to consume alcohol on a regular basis (often to the point of
intoxication) after he committed the 2014 offense, despite his awareness that his “anger
is triggered by alcohol,” that his “[d]omestic disputes” occur “only” when he consumes
alcohol, and that, when he drinks, he “black[s] out and do[es] things that are out of
character for [him].” (R., p.87; PSI, pp.17, 32, 40, 51-52.) He “was OR’d to go to the
Good Samaritan program” before sentencing in case number 44809, but “ended up not
going.” (12/7/16 Tr., p.15, Ls.22-24; R., p.80.)
Cole’s assertion that he only “suspected” that he had mental health issues before
he “got a diagnosis of anxiety and depression and bipolar” while in jail in 2016 is
disingenuous.

(Appellant’s brief, pp.6-7; 12/7/16 Tr., p.16, Ls.9-14.)

Cole was

diagnosed with anxiety, depression, and PTSD “before [he] was 18” years old and
received mental health treatment at New Hope until sometime after he turned 18, but
stated that he eventually stopped taking his psychiatric medications and instead “started
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drinking to escape reality.”

(PSI, pp.32, 39-40.)

During a 2014 domestic violence

evaluation, Cole admitted that his drinking caused “persistent or recurring physical or
psychological problems that were related or made worse by his drinking.” (PSI, p.52.)
The domestic violence evaluator reported that Cole “tested positive on the mental health
screening tools and admitted problems with anxiety” and recommended that Cole
“obtain a mental health evaluation and follow all recommendations.” (PSI, p.54.) In
2015, Cole reported that he was previously diagnosed with depression, anxiety, PTSD,
and bipolar disorder, and acknowledged that his alcohol abuse and mental health
issues contributed to his criminal behavior. (PSI, pp.17-18, 32, 40.) He recognized
that, at times, he consumed alcohol to cope with his mental health problems, stating
that he drinks when he gets “stressed out” and to forget about traumatic memories. (R.,
p.87; PSI, p.40.) The July 2015 mental health evaluator concluded that Cole suffered
from a serious mental illness and recommended that he participate in mental health
treatment via psychiatric medication management and individual and/or group therapy.
(PSI, pp.39, 41.)
Cole’s claim that, prior to his 2016 offenses, he “never wanted to accept reality
and admit he needed help” is likewise disingenuous. (Appellant’s brief, p.6.) At Cole’s
August 28, 2015 sentencing hearing, he told the court that he was “done trying to
pretend [he] do[es]n’t have issues,” that he wanted help and wanted to change, and that
he wished to participate in the Good Samaritan program, which would provide MRT
classes and treatment for his substance abuse and mental health issues. (R., pp.86-87;
PSI, p.17.) The district court felt that Cole required more intensive treatment and placed
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him in the retained jurisdiction program, noting that the Good Samaritan program would
still be an option after Cole completed his rider. (R., p.87.)
Cole participated in the Conflict Resolution Program 180-Day Rider, during which
he completed SMART/Anger Management, MRT, and TAP 19/Relapse Prevention.
(PSI, pp.56-59.) At the conclusion of his rider, Cole stated that he had acquired tools to
control his behaviors and emotions, had “built a plan around [his] stressors and triggers
to overcome relapse situations,” and that he had “created a cohesive safety-net and
support system to enforce all that [he had] learned.” (PSI, pp.59-60.) The district court
subsequently granted Cole the opportunity to successfully complete a period of
probation, but specifically warned him that his “next step could be prison” and that the
court was “not likely to be inclined to tolerate serious probation violations.” (R., p.99.)
While on probation, Cole did not follow through with his previously-stated plan to
participate in the Good Samaritan program, nor did he follow through with the treatment
recommendations for his acknowledged mental health issues. (12/7/16 Tr., p.12, Ls.14; p.16, Ls.21-23.) Instead, he immediately moved in with his new girlfriend (Nichole),
and, within less than four months, he resumed his alcohol consumption and attacked
Nichole, strangling her until she lost consciousness and then punching her several
times in the face before attempting to hit her mother and scuffling with her mother’s
boyfriend. (R., pp.118, 120, 173-74.) He later claimed that he resumed his drinking
because he was “unable to handle the stressors of everyday life” (Appellant’s brief, p.6)
and “just didn’t have that support network” (12/7/16 Tr., p.15, Ls.20-21) that he
purportedly created before being placed on probation (PSI, p.60). Cole also claimed, at
the sentencing hearing held on December 7, 2016, that he had “no memory of what
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occurred” during the domestic battery incident, despite the fact that, in the days
immediately following the offense, he was recorded discussing details of the incident
with Nichole and was able to write a statement including some of the details of the
incident for his probation officer.

(12/7/16 Tr., p.12, Ls.10-13; R., pp.120, 325-27.)

Furthermore, Cole’s suggestion that his criminal behavior is solely related to his selfmedicating use of alcohol does not account for his subsequent decisions, while in jail, to
repeatedly violate the no contact order with Nichole and his repeated attempts to
persuade her to not assist the prosecution and to lie about the domestic battery incident
in order to “‘negate everything’” and “‘get [the charges] dropped.’” (R., pp.325-27.)
In the report of violation filed in case number 44809, Cole’s probation officer
recommended imprisonment, stating, “Cole’s violence is escalating with each victim,”
and “Cole’s violent behavior places himself and the community at risk and he is no
longer amenable for supervised probation.” (R., p.118.) Indeed, Cole is not a viable
candidate for continued probation in light of the seriousness of the offenses, his ongoing
violent offending, his disregard for court orders and the terms of probation, the danger
he poses to society, and his failure to rehabilitate or be deterred despite multiple prior
treatment opportunities and legal sanctions.
At the joint sentencing and disposition hearing held on December 7, 2016, the
district court articulated the correct legal standards applicable to its decision and also
set forth its reasons for declining to retain jurisdiction a second time. (12/7/16 Tr., p.18,
L.3 – p.20, L.11; p.22, Ls.11-22.) The state submits that Cole has failed to establish an
abuse of discretion, for reasons more fully set forth in the attached excerpt of the
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sentencing/disposition hearing transcript, which the state adopts as its argument on
appeal. (Appendix A.)

Conclusion
The state respectfully requests this Court to affirm the district court’s order
revoking probation and executing Cole’s underlying sentence in case number 44809,
and Cole’s convictions and sentences in case numbers 44810 and 44811.

DATED this 10th day of August, 2017.

__/s/_Lori A. Fleming____________
LORI A. FLEMING
Deputy Attorney General

VICTORIA RUTLEDGE
Paralegal

CERTIFICATE OF SERVICE
I HEREBY CERTIFY that I have this 10th day of August, 2017, served a true and
correct copy of the attached RESPONDENT’S BRIEF by emailing an electronic copy to:
JENNY C. SWINFORD
DEPUTY STATE APPELLATE PUBLIC DEFENDER
at the following email address: briefs@sapd.state.id.us.

__/s/_Lori A. Fleming____________
LORI A. FLEMING
Deputy Attorney General
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And I just noticed a different change in
myself and just my thought process, and, you know, I've
come-to the conclusion that I'm physiologically
differ,3nt and chemically different than other people.
I can't have a beer. I can't have a few drinks. I
don't have an off switch.
And, you know, in this case, we went out to
a family member's property, and I proceeded to drink
upwards of 12 plus beers, and I didn't stop. I don't
even remember what the argument or the disagreement was
between Nicole and I. But it's just I'm tired of
waking up regretting what I've done. It's drained me
and it's drained my family, and I just - there's a lot
of things on my rider I didn't get, and I don't Ulink I
was ready In a lot of ways. I think I Just wanted to
convince myself for my family and for Nicole and for
the courts that I was - you know, I had - I was fixed
or healed, but I don't think that's the case.
I still think that there's help that I can
get, cind I would just ask that the Court give me a
chance to do the new rider program, followed by the
Good Samaritan.
And Just - I Just want to thank the
prosecution, as well, for having mercy on me and my
family, and to Mr. Logsdon for really caring about my
17
case.
Thank you.
THE COURT: All right. Well, I remember
your rider return hearing last April, and I think you
remember it, too, and, you know, Mr. Cole, your conduct
is really dangerous and it's really scary. As Mr.
McHugh said, as your attorney agreed, as you agreed,
irs not everyone who has a drinking problem who then
resorts to violence. I don't know what's going to
happen next time.
Nicole was your Ulird victim that I know
of, and the last time I sentenced you in August of
2015, you had a series of violent crimes in the past
related to domestic-type violence, you had a series of
no cc,ntact order violations, and here we are facing the
same. thing. And on your rider return, I said that the
rider was your opportunity to tum life around, to
learn useful and effective anger management, and to
unlearn thinking patterns that lead to criminal
behavior. And I commended you for a job well done.
You did a good Job on your rider.
THE DEFENDANT: I really tried.
THE COURT: You really did. But you needed
to understand that the behavior that led to your third
domestic battery was reprehensible and unacceptable.
18
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And I also consider - I mean, not in toons of
sentencing, so don't get this wrong, but even though
you have been sentenced for domestic battery, you've
had charges of attempted strangulation. So you're
putting - at least you're being charged with putting
your hands around someone's throat and squeezing and
hitting. This time you hit her twice in the face. You
caused injury. You've caused Injuries before. And
this keeps happening.
And then you tell me you don't remember it.
And I believe you. I don't have any reason not to
believe you, but if you are so far gone when you're
committing Hlis kind of behavior that you don't even
remember It, do you have any control over your physlcal
actions at all? That's a real concern.
Levi, as you know, because we've gone
through this before and I've talked to you about this
before, my primary Job here is to protect the public.
Because you don't stay in control of yourself and you
hurt people. At some point in your life, if you do
want freedom, you have to get that under control.
And you can sit here and blame the drinking
and say you're overwhelmed with responsibilities, but
at some point, drunk or otherwise, you're making a
choice to put your hands around someone's neck and to
19
hit them. And I have to protect people like Miss
Powers from that, whether she wants it or not. That's
my job.
I told you on April 1st that I wouldn't be
likely to be inclined to tolerate any serious probation
violations or new crimes and that you could count on
escalated consequences for behavior that violated your
probation or further law vlolations. And so now you're
coming in and asking for the very same thing that you
got last time. This is one of those times that I'm not
inclined to go along with it.
In case number 16-20904, for the charge of
intimidation of a witness, I'm going to sentence you to
a unified sentence of five years with three years
fixed, two years Indeterminate.
For violation of the no contact order,
which is an enhanced - or It carries an enhanced
violation because of...
Actually, I need to go back and do
something in that case.
At your plea change a week-and-a-half or so
ago, you pied guilty to the violation of the no contact
order charge, but I neglected to ask you if you
admitted or denied part two, and I'm going to ask you
now about that. And I will give you a chance to talk
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to your attorney first, if you need to.
Part two of the Information provides that
you were previously convicted of a violation of Idaho
Code Section 18-920 !'Mee within five years of the
above date, which would be, I believe, the 23rd day of
August. You were convicted on February 15th, 2012 in
case numberCR-2011-18401 and on the same date In case
number CR-2011-22520, and I'm going to ask now whether
you admit or deny that you had those convictions.
And, again, speak with Mr. Logsdon, if you
need to.
THE DEFENDANT: I admit, Your Honor.
THE COURT: All right. And part two also
provides that you were convicted on November 19th, 2013
in case number CR-2013-13432 and on the same day In
CR-2013-13433 of the same charges. Do you admit or
deny those charges?
THE DEFENDANT: I admit, Your Honor.
THE COURT: All right. Because you had had
at least two previous violations of no contact orders
within five years, that provides for an enhanced
sentence of the violation of the no contact order, and
so for the violation of the no contact order In this
case, I am going to sentence you to a unified sentence
of five years, with three years fixed and two years
21
Indeterminate.
In case number CR-16-16265, the domestic
battery with traumatic injury charge, I am sentencing
you to a unified sentence of ten years, with five years
fixed and five years indetenninate. And in the 2015
case, that is CR-2015-386, I originally sentenced you
on August 31st. 2015 to a unified sentence of seven
years, with Uiree years fixed and four years
indetenninate. I am revoking your probation In that
case and Imposing the sentence.
And I'm imposing all of these sentences.
I'm not going to send you on a rider. You will get
credit for time served. You have some considerable
time served In these matters. You will have an
opportunity for rehabilitation, but you need a
time-out, and society needs a time-out. You need to be
deterred. Others need to be deterred from this klnd of
conduct. This kind of conduct is absolutely
unacceptable and will not be tolerated. I !old you
before that I wasn't going to tolerate these kinds of
violations. and you turned around within months and
committed them.
So that will be the Court's order. I am
ordering court costs in the two 2016 cases, as well.
And that will be all.
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Anything from the parties?
MR. LOGSDON: Are these concurrent or
consecutive,YourHonor?
THE COURT: They will be concurrent. Thank
you.
THE DEFENDANT: I'm sorry, honey. I love
you.
MR. LOGSDON: Your Honor, in that matter
with the no contact order still in effect, does the
Court want to take that up?
THE COURT: Oh, yes, yes.
Actually, no contact orders typically don't
survive judgment, and I Just entered judgment. So do
the parties want to address it?
MR. McHUGH: I would leave it in the
Court's discretion.
MR. LOGSDON: I know Miss Powers would like
to be rid ofit.
THE COURT: Okay. Well, the no contact
order will not survive judgment.
MR. LOGSDON: Thank yoo, Your Honor.
THE COURT: It will be terminated, and
we'll go ahead and take care of that.
(End of proceedings.)
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